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STATEMENT OF JURISDICTION 
This Court has jurisdiction over this action pursuant to § 78-2A-3(2)(j) UTAH 
CODE ANN. (1996). 
ISSUES AND STANDARDS ON REVIEW 
A. Reply 
1. Have the Appellants marshaled the evidence or presented their appeal in a 
manner which is reviewable by this Court? 
The appealing party must marshal the evidence supporting the verdict and then 
demonstrate it as insufficient. Dejavue v. U.S. Energy Corp., 1999 UT App 355, 93 P.2d 
222. 
2. Did the trial court correctly conclude that there was no accord and 
satisfaction? 
A special verdict is advisory to which the trial court and this Court afford no 
deference. Peirce v. Peirce, 2000 UT 7, 386 Utah Adv. Rep. 38. To demonstrate the 
evidence is insufficient to support findings of the jury, the Dishingers must marshal the 
evidence and demonstrate it is insufficient when viewed most favorably in favor of the 
verdict. Crookston v. Fire Insurance Exchange, 817 P.2d 789 (Utah 1991). This Court 
does not defer to the decision of the district court when the decision is based upon 
documentary evidence or when interpretation of contract is at issue. Gump & Ayers Real 
Estate v. Domcoy Investors, 733 P.2d 128, 129 (Utah 1987); Faulkner v. Farnsworth, 714 
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P.2d 1149, 1150 (Utah 1986). The appellate court is free to make its own independent 
interpretation of written instruments. 
3. Did the trial court properly determine that Jana Potter had not waived 
forfeiture of the lease because the contract between the parties provided for non-waiver 
and because partial payment of rent does not constitute a waiver? 
Interpretation of a contract is a legal issue to which this Court affords no 
deference. Gump & Ayers Real Estate, Inc., v. Domcoy Investors, 733 P.2d 128, 129 
(Utah 1987); Faulkner v. Farnsworth, 714 P.2d 1149, 1150 (Utah 1986). The appellate 
court's application of the law under the admitted facts and contract interpretation is a 
question of law. Fibro Trust, Inc. v. Brachman Fin., Inc., 1999 UT 13, 974 P.2d 288. 
B. Cross Appeal 
4. Did the trial court err in ruling that the "then prevailing rental rate" did not 
mean market rate. Further, did the trial court err in refusing to give an instruction 
defining "prevailing rate" to the jury and at the same time submit a special verdict 
requesting the jury to decide the "prevailing rate"? 
Interpretation of a word of art is a question of law which this Court reviews for 
correctness and gives the trial court's determination no deference. Ebadon Realty v. 
Patterson, 192 Misc. 50, 78 N.Y.S. 2d 114 (1948); Fibro Trust, Inc., v. Brachman Fin., 
Inc., 1999 UT 13, 974 P.2d 288. Potter preserved this issue in the trial court making 
specific objection to the court's failure to give proper instructions. (R. 636). 
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5. Did the trial court err in failing to award defendant judgment for late 
charges and administrative fees specifically provided for in the lease between the parties? 
Interpretation of the contract is a question of law in which this Court does not 
defer to the decision of the trial court. Gump & Ayers Real Estate, Inc. v. Domcoy 
Investors, 733 P.2d 128, 129 (Utah 1987); Faulkner v. Farnsworth, 714 P.2d 1149, 1150 
(Utah 1986). The instructions which were rejected by the court were not made part of the 
record but the transcript of Potter's objections to jury instructions clearly supports that 
the issues were preserved in the trial court (R. 634, f 16). 
6. Did the trial court err in awarding defendant her attorney's fees? 
The review of whether or not a party is entitled to attorney's fees is a question of 
law. Lee v. Barnes, 1999 UT App 126,17,977 P.2d 550. 
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES 
The following Rule is of central importance to this appeal. Rule 58(A) U.R.Civ.P. 
set forth in the Addendum to this brief (Addendum A). 
STATEMENT OF THE CASE 
A. Nature Of The Case And Proceedings Below. 
James and Nancy Dishinger operated a yogurt store in space leased from Jana 
Potter in Park City, Utah. A dispute arose over the rental rate to be paid upon the 
exercise of an option to extend the lease for three years, commencing July 1, 1996 and 
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what the lease required when it stated Dishingers would pay the "then prevailing rental 
rate." 
On August 8, 1996, the Dishingers sued Potter for a declaratory judgment to 
interpret the terms of the lease between the parties setting the rent at the "then prevailing 
rental rate"; a preliminary injunction to prevent Potter from evicting them and for an 
accounting (R. 43). Potter filed an answer and counterclaim for unlawful detainer, 
termination of the lease and for damages and attorney's fees. (R. 55). The case was tried 
before a jury on December 11, 1997 and the court submitted a special verdict to the jury 
and entered judgment pursuant to Rule 58(A) U.R.Civ.P. (R. 416). 
Subsequent to the trial, the case followed a rather convoluted, procedural course. 
The trial court entered its findings and judgment on August 13, 1998 finding the 
Dishingers in unlawful detention of the premises; awarding treble damages to Potter with 
a credit for overcharges; determining Potter was not entitled to administrative fees or late 
charges pursuant to the lease; that forfeiture of the lease had been waived and setting the 
rental rate at $25.00 per square foot (R. 416). 
December 18, 1998, the Dishingers filed a motion for relief from the judgment 
pursuant to Rule 60(B) U.R.Civ.P. (R. 444-452). The matter was heard January 6, 1999 
(R. 462). March 16, 1999, the trial court entered an order that acceptance of the partial 
rent did not constitute a waiver by Potter of forfeiture of the lease and thai Potter was 
entitled to her attorney's fees (R. 480). At the same time, the court entered a second 
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judgment awarding Potter treble damages, setting the prevailing rate at $25.00 per square 
foot, ordered Potter to provide an accounting and ruled that Potter was entitled to her 
attorney's fees (R. 482). 
April 29, 1999, Potter submitted an application for attorney's fees (R.496) which 
was amended May 5, 1999 (R. 515). Potter also filed a motion to vacate the previously 
entered satisfaction of judgment on the grounds that the issue of attorney's fees was 
outstanding (R. 527). 
July 2, 1999, the Dishingers filed a notice of hearing on Potter's request for 
attorney's fees and the Plaintiffs' objection thereto (R. 564). That hearing was held 
before the Honorable Pat Brian on August 9, 1999 (R. 568). Before a final ruling, the 
Dishingers filed an affidavit to disqualify Judge Brian from this action on the grounds of 
negligence and incompetence (R. 586). By a handwritten note, Judge Brian recused 
himself from this case on September 8, 1999 (R. 589). 
Subsequent to Judge Brian's recusal, the application for attorney's fees was held 
before the Honorable Robert Hilder on March 16, 1999. Judge Hilder vacated the 
satisfaction of judgment (R. 603) and then entered an amended judgment, (1) finding the 
Dishingers in unlawful detention of the premises and awarding Potter judgment in the 
amount of $26,190.00 minus offsets for overcharges; denied Potter's administrative fees 
and late charges; ruled that there was no accord and satisfaction; ordered Potter to 
provide the Dishingers with an accounting (which had previously been accomplished); 
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ruled that the acceptance of partial rent was not a waiver of forfeiture; ruled that the 
prevailing rental rate in Park City was $25.00 per square foot and declined to award 
attorney's to either party (R. 605). The Dishingers filed a notice of appeal on February 7, 
2000 (R. 611) and Potter filed a notice of cross-appeal on February 15, 2000 (R. 621). 
The Dishingers certified that a transcript was not required for their appeal (R. 627). 
Potter submitted a partial transcript of objection regarding instructions to the jury (R. 
634). 
B. Statement Of Facts. 
James and Nancy Dishinger operated a yogurt store in space leased from Jana 
Potter in Park City, Utah. The Dishingers operated the yogurt store under a lease 
agreement (R. 297, Exhibit 1, Addendum B). That lease was originally signed in 1990 
and assigned to the Dishingers by Erik Ziskend May 31, 1994 (R. 297, Exhibit 3). The 
lease agreement provided for three-year options after the initial term. The option period 
relevant to this proceeding was to commence July 1, 1996. The lease provided for rent in 
the option period as follows: 
(b) Tenant will thereafter have continuous three-year options, 
with the rental to be adjusted upward, but not less than the current 
minimum monthly rent being paid, to the then prevailing rental rate of 
similar buildings in the Main Street area of Park City, Utah. (R.297, Exhibit 
l,p.24, Addendum B). 
On April 4, 1996 and April 19, 1996, Potter informed the Dishingers that the new 
base rent would be $30.00 per square foot (R. 297, Plaintiffs' Exhibits 7, 9). The 
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Dishingers responded that they would only pay $19.00 per square foot (R. 297, Plaintiffs' 
Exhibit 8). Unbeknownst to Potter, prior to consenting to the assignment of the lease, the 
Dishingers had investigated and concluded that the rental provision was ambiguous and 
that they would obtain a benefit from that ambiguity yet made no mention of this to 
Potter (R. 268, pp.22-24). 
When July 1996 arrived, the Dishingers made a partial payment of rent. Potter 
served a notice of default as required by the lease agreement (R. 297, Defendant's Exhibit 
"A"). When the remaining rent was not paid, Potter served the tenants with a statutory 
notice to pay rent or quit (R. 297, Plaintiffs' Exhibit 14). 
On August 8, 1996, the Dishingers filed the declaratory judgment action (R. 43). 
SUMMARY QF ARGUMENT 
1. The Dishingers have failed to marshal the evidence and otherwise substain 
their burden to allow review by this Court because they have failed to include a transcript 
of the proceedings below and base their appeal upon advisory findings under Rule 58(A) 
U.R.Civ.P. 
2. There could be no accord and satisfaction between the parties for 
Dishingers' payment of part of one month's rent prior to the commencement of litigation 
since the lease specifically provided that acceptance of partial rent was not a waiver; 
there was no intent nor agreement that part of one month's rent was accepted as payment 
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in full and the partial payment was not tendered as payment in full of all sums due and 
owing. 
3. Acceptance by Potter of part of the rent did not constitute a waiver because 
of the specific language contained in the lease and, further, receipt of partial rent does not 
constitute waiver of forfeiture for the balance. 
4. The trial court should have ruled as a matter of law that the "then prevailing 
rental rate" is synonymous with market rate. In the alternative, the trial court should have 
given the jury instruction defining "prevailing rate." 
5. The administrative fees and late charges payable by the Dishingers to Potter 
were unambiguous and contained in the lease agreement and it was error for the trial 
court not to award those sums to Potter as a matter of law. 
6. Potter was the prevailing party and is entitled to an award of attorney's 
fees. 
ARGUMENT 
A. 
APPELLANTS HAVE FAILED TO SUSTAIN THEIR BURDEN 
TO ALLOW REVTEW BY THIS COURT 
Dishingers' appeal is based solely upon their attempt to elevate the advisory 
verdict form submitted to the jury as a final judgment. The final judgment and findings 
were all entered by the judges presiding over this case (R. 416, 480, 482). Judge Brian, 
in his Judgment of August 13, 1998, made findings and conclusions and signed the 
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Judgment as required by Rule 58A U.R.Civ.P. Since the special verdict was clearly 
advisory, this Court affords no deference to those findings. The trial court submitted a 
special verdict to the jury with the consent of both parties. The trial judgments which are 
not based on a jury verdict must be signed by the judge U.R.Civ.P. 58A(b). The Supreme 
Court held in Peirce v. Peirce, 2000 UT 7, 386 Utah Adv. Rep. 38, 39, 40: 
*** If the jury was merely advisory, its verdict was not binding upon 
the trial court. 
At page 40: 
*** Rather, the trial judge entered separate findings of facts and 
conclusions of law and signed the judgment. In view of these facts, we 
hold that the jury served only in an advisory capacity and we therefore 
afford no deference to the jury's findings. 
The Dishingers assert that Potter's claims are barred by the doctrines of accord 
and satisfaction and waiver. The Dishingers' Brief fails to support that these issues were 
preserved for review, Rule 24 (a)(5)(A) U.R.A.P. The Dishingers have also failed to 
provide a transcript of the proceedings in the trial court depriving this Court of a 
meaningful opportunity to review the evidence. 
*** Furthermore, 'The appealing party must marshal the evidence in support of 
the verdict and then demonstrate that the evidence is insufficient when viewed in the light 
most favorable to the verdict.'" Dejavue v. U.S. Energy Corp., 1999 UT App 355, 993 
P.2d 222, 225 citing Heslop v. Bank of Utah, 839 P.2d 828, 839 (Utah, 1992), (quoting 
Crookston v. Fire Insurance Exchange, 817 P.2d 789, 799 (Utah, 1991). 
The failure of the Dishingers to provide a transcript for review and their sole 
reliance on the special verdict, to which no deference is given by either the trial court or 
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this Court, requires that their attack on the judgment be dismissed. Pugh v. North 
American Warranty Services, 2000 UT App 121, 394 Utah Adv. Rep. 18. 
B. 
THERE WAS NO ACCORD AND SATISFACTION BETWEEN THE PARTIES 
The Dishingers did not tender the rent due for the three years but portion of one 
month's rent. They now attempt to bootstrap that into a new contract with Potter. The 
Dishingers knew that Potter would not accept $19.00 per square foot as the rent because 
she informed them of such by letter on April 4, 1996 saying the rent would be $30.00 per 
square foot (R. 297, Plaintiffs Exhibit 7). They responded on April 16, 1996 offering the 
$19.00 figure (R. 297, Plaintiffs Exhibit 8) and she again said it would be $30.00 on 
April 19,1996 (R. 297, Plaintiffs Exhibit 9). 
When the Dishingers tendered only part of one month's rent, Potter, in 
conformance with the lease, gave the Dishingers notice of default (R. 297, Exhibit "A") 
and then a notice to pay rent or quit on July 13, 1996 (R. 297, Plaintiffs Exhibit 14). The 
Dishingers' response was to sue Potter on August 8, 1996 asking the court for a 
declaratory judgment as to the "prevailing rental rate" and an injunction to stop Potter 
from evicting the Dishingers. The issue of accord and satisfaction was not raised in the 
complaint. 
The Dishingers rely on one case and no evidence to support their contention there 
has been an accord and satisfaction. In Estate Landscape and Snow Removal Specialists, 
Inc. v. Mountain States Telephone and Telegraph, 844 P.2d 322 (Utah, 1992) there was 
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an outstanding debt for work performed, a check tendered and then a letter prior, to 
negotiation of the check, that it would constitute full satisfaction for sums due. The 
Dishingers attempt to use the general language in this case as their sole authority to 
support the notion of accord and satisfaction. The facts in this case are completely 
distinguishable from Estate Landscape. 
A person claiming accord and satisfaction has the burden of proving every element 
and that includes an offer and acceptance and a meeting of the minds. Core Cove View 
Excavating and Construction v. Flynn, 758 P.2d 474 (Utah, 1988). Even if one examines 
the paucity of evidence in the record concerning these parties' "negotiations", it is clear 
that there is an ongoing, severable contract. It is unequivocally clear that Potter never 
agreed to accept a lesser amount in compromise of these parties' differences, or in 
satisfaction of the debt or agree to a new or substitute contract. Tate v. Little America 
Refining Company, 535 P.2d 1228, 1230 (Utah 1975). In fact, upon receipt of only 
partial payment from Dishinger, Potter diligently pursued her legal remedies which were 
impeded by the Dishingers' preemptive lawsuit. 
Payment of part of a debt does not discharge the debt because the debtor, by not 
making the full payment, is doing nothing more than he is otherwise legally obligated to 
do and gives the creditor no additional consideration for the promise that partial payment 
will be accepted to discharge the entire debt. Tates v. Little America Refining Company, 
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535 P.2d 1228, 1229 (Utah, 1975) see also Alan Howe Specialties v. U.S. Construction, 
Inc., 611 P.2d 705, 710 (Utah, 1980). 
The lease provides that acceptance of partial rent could not constitute an accord 
and satisfaction. The lease (R. 297, Plaintiffs' Exhibit 1) provides at page 20: 
The waiver by landlord of any term, covenant or condition herein 
contained shall not be deemed to be a waiver of such terms, covenant or 
condition or any subsequent breach of the same or any other term, covenant 
or condition herein contained. The subsequent acceptance of rent 
hereunder by landlord shall not be deemed to be a waiver of any preceding 
default by tenant or any term, covenant or condition of this lease, other than 
the failure of tenant to pay particular rent also accepted, regardless of 
landlord's knowledge of such preceding default at the time of the 
acceptance of such rent. 
These parties did not agree to any accommodation; a substitute contract, or 
resolution of the dispute and the claim of accord and satisfaction is specious. The 
Dishingers' own authority defeats their proposition. "A court divining the intent of 
parties to a contract should look first within the four corners of the instrument itself." 
Estate Landscape, 844 P.2d at 328. The factual and contractual substance of this case 
requires that the trial court's determination that there was no accord and satisfaction be 
upheld. 
C. 
POTTER DID NOT WAIVE FORFEITURE OF THE LEASE BY 
ACCEPTING PARTIAL PAYMENTS WHILE THIS ACTION WAS LITIGATED 
Again, the only support relied upon by the Dishingers for their claim of waiver is 
the special verdict of December 11, 1997. (R.336) The inadequacy of the record and the 
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fact that neither the trial court nor this Court pays any deference to that special verdict 
has been addressed earlier. The Dishingers present no challenge nor support in the record 
which would successfully challenge the actual judgments. 
The lease agreement between the parties is absolutely clear that acceptance of 
partial rent is not a waiver of Potter's right to forfeit the lease, evict the Dishingers and 
collect statutory damages. On page 16 of the Appellants' Brief, only a portion of the 
non-waiver provision is cited, the language actually states (R. 297, Plaintiffs Exhibit 1, 
Addendum, page 19): 
The waiver by landlord of any term, covenant or condition herein 
contained shall not be deemed to be a waiver of such terms, covenant or 
condition or any subsequent breach of the same for any other term, 
covenant or condition herein contained. The subsequent acceptance of rent 
hereunder by landlord shall not be deemed to be a waiver of any preceding 
default by tenant of any term, covenant or condition of this lease, other than 
the failure of tenant to pay particular rent also accepted, regardless of 
landlord's knowledge of such preceding default at the time of the 
acceptance of such rent 
In the event of default, which is not waived by acceptance of partial rent, the lease 
provides at page 13 (R. 297, Plaintiffs Exhibit 1, Addendum, page 13): 
In the event of any such default or breach by tenant, landlord may at 
any time thereafter, in his sole discretion, with or without notice or demand 
and without limiting landlord in the exercise of a right or remedy which 
landlord may have by reason of such default or breach: 
A Landlord shall have the immediate right of re-
entry and may remove all persons and property from the 
premises; such property may be removed and stored in a 
13 
public warehouse or elsewhere of and for the account of 
tenant. 
B. Terminate tenant's right to possession of the 
premises by any lawful means, in which case this lease shall 
terminate and tenant shall immediately surrender possession 
of the premises to landlord. In such event, landlord shall be 
entitled to recover from tenant all damages incurred by 
landlord by reason of tenant's default including, but not 
limited to, costs of recovering possession of the premises; 
expenses of re-letting, including necessary renovation and 
alteration of the premises; reasonable attorney's charges and 
adjustments called for herein for the balance of the term after 
the time of such award exceeds the amount of such loss for 
the same period that tenant proves could be reasonably 
avoided; and that portion of any leasing commission paid by 
landlord and applicable to the unexpired term of this lease. 
Unpaid installments of rent or other sums shall bear interest 
from the date due at the maximum legal rate; or 
C Maintain tenant's right to possession, in which 
case this lease shall continue in effect whether or not tenant 
shall have abandoned the premises. In such event, landlord 
shall be entitled to enforce all of landlord's rights and 
remedies under this lease, including the right to recover rent 
and any other charges and adjustments as may become due 
hereunder; or 
D. Pursue any other remedy now or hereafter 
available to landlord under the laws or judicial decisions of 
the state in which the premises are located. 
As provided for by the contract, upon the default of Dishingers by not paying all of the 
rent due, Potter terminated their lease. Partial payment did not constitute forbearance of 
the remaining debt. It was the Dishingers who refused to surrender possession as 
required. 
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The Dishingers cite the case of Woodland Theatres, Inc. v. ABC Intermountain 
Theaters, Inc., 560 P.2d 700 (Utah 1977) as their authority that Potter has waived 
forfeiture of the lease. Interestingly enough, Woodland provides at page 703, citing 
Flowers v. Rights, Inc., 119 Utah 378, 383, 227 P.2d 768, 771 (1951): 
*** While we must enforce the lease in accordance with the intent of 
the parties, we must find that intent from the language of the lease itself, 
especially when it is clearly expressed. 
In the Woodland Theatres case at page 702, the Utah Supreme Court cites 
extensively from the Treatise by David Thompson, 3A THOMPSON ON REAL PROPERTY 
(1959 replacement) § 1328, page 576 and at footnote 8, Section 1328, at page 581. In the 
Woodland case, there was acceptance of full rental payments and no lease providing 
acceptance of partial payments was not a waiver of forfeiture. In this instance, the 
Dishingers paid partial rent while they were litigating their declaratory judgment action 
and Potter was trying to evict them from the premises. In 3A THOMPSON ON REAL 
PROPERTY (1959 replacement) § 1329, at page 598: 
A receipt of part rent will not constitute a waiver of forfeiture for the 
balance. 
and at § 1329, page 598: 
Provisions in the lease agreement that receipt of rent shall not 
constitute of waiver of breach of conditions are valid. 
and at § 1339, page 600: 
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Acceptance of rent after forfeiture does not waive forfeiture where 
the lessor had started suit to recover as this constituted an affirmative 
election to evict. 
This concept was also addressed in: Young v. Bridwell, 20 Utah 2d 332, 337, 437 P.2d 
686 (1968), the court stated: 
*** Where, as here, the rate of rental is subject to arbitration, and the 
lessor has given notice of refusal to accept the old rate of rental and advise 
that failure to agree to the proposed increase would result in activation of 
the action pending to terminate the lease, the mere acceptance of a monthly 
rental at the old rate would not in and of itself necessarily constitute a 
waiver of his right to negotiate a new rate of rental as the lease provides. 
In Gergora v. Flynn, 486 So. 2d 5, 6 (Fla. App. 1986): 
*** Flynns (landlord) did not waive their right to rescind the lease 
by accepting rent payments after material breaches occurred. The lease 
provides that in the absence of a written waiver of default, the lessor may 
continue to accept benefits. Rayimondi v. IT. Chips, Inc., 480 So. 2d 240 
(Fla. 4th Dist. Ct. App., 1985); Philpot v. Bouchelle, 411 So. 2d 1341 (Fla. 
1st Dist. Ct. App., 1982). Non-waiver clauses in leases are valid and 
enforceable. In re Wi-Lo Cafeterias, 95 F.2d 306 (2nd Cir. 1938). Receipt 
of partial rent is not a waiver of forfeiture for the right to collect the balance 
(the court must enforce the lease agreement entered into between the 
parties). 
Potter did not waive forfeiture of the lease pursuant to its expressed terms and also 
payment of partial, installment rent by the Dishingers did not prevent forfeiture pending 
the resolution of the Dishingers' own lawsuit. The Dishingers' position would mean they 
could pay anything they chose as rent for three and a half years (the time this action took 
to get to trial) and Potter would have to subsidize them in spite of their agreement. There 
was no waiver. 
16 
D. 
THE TRIAL COURT SHOULD HAVE RULEP THAT THE LEASE TERM 
"THEN PREVAILING RENTAL RATE" MEANT MARKET RATE OR SUBMIT 
INSTRUCTIONS TO THE JURY DEFINING "PREVAILING RATE." 
As earln,"! sfuled, (hi" lease hclwrni Ihc: parlies \\< .,.!''"/, Piaintills1 Inhibit 1, 
Addendum) provides at page 24: 
(b) Tenant will thereafter have continuous three-year options, 
with the rental to be adjusted upward, but not less than the current 
minimum monthly rent being paid, to the then prevailing rental rate of 
similar buildings in the Main Street area of Park City, Utah. 
The Dishingers hired an appraiser by the name of Jim Hier who prepared a report 
in 1996 from leases in existence on Main Street in Park City from 1987 to 1996. Mr. 
most often occurring figure on Main Street in Park City. The report states: "To 
determine the prevailing rate, we should have a complete survey of all rates on Main 
Street !ron| v h h w * -mid rvtntit Ik1 in* .si 'icquni1 'the nude) or prevalent rate, not the 
market rate." And on the last page, "This does not represent an appraisal of market rent 
for your specific location, only a statement of what the prevailing rental rate appears to 
be." (R 29 5 , Plaintiffs Ex! nl >it 4 ) • 
Potter's expert, Steve Hooker, prepared a report that the then prevailing rental i ate 
in 1996 and 1997 was $32.00 per foot or more. (R. 297, Exhibit B). James Dishinger 
testified: 
If
 memory serves, there was space being rented for thirty dollars. 
That's market rate, for a new tenant coming in under no undue pressure to 
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take this space over, that space acting in an arms length transaction with a 
landlord who is under no undue pressure to take the first tenant she can get. 
(R. 268, Dishinger Deposition, page 26). 
In the special verdict submitted to the jury, the court requested the jury to 
determine the "prevailing rental rate of similar buildings in the Main Street area of Park 
City." The special verdict determined that to be $25.00 per square foot. (R. 336). The 
court refused to give any instruction as to what "prevailing rate" meant and counsel for 
Defendant objected to the refusal to give an instruction that prevailing means "prevalent, 
generally common, predominant or current and does not mean an average or median." 
(R. page 636). The court further refused to give an instruction that the "then prevailing 
rental rate means the current market rate." (R. 636). 
There is no dispute in this case that the market rate for this property., at the time 
the option period commenced in July of 1996, was at least $30.00 per square foot. The 
Hier report states, on its face, that it is not an evaluation of fair market rates but is simply 
a compilation of the most frequent rent being paid, some of which were from leases 
negotiated years earlier. Defendant submits that this was error and they were entitled to 
the requested instructions. Because those instructions were not given, the jury picked a 
random figure when the "then prevailing rate" for this space should have been $30.00 per 
square foot or more. 
The word "prevailing" is defined in Webster's Dictionary as "Having superior 
force or influence; most frequent; generally current or common" Webster's New 
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Collegiate Dictionary (GNC Miriam Co., 1973). It is significant to note, in this respect, 
that the clause establishing the rent, during the option period, uses the words "prevailing 
rate" and then adds emphasis to this phrase with the addition of the adverb "then." In 
Rowland v. City of Baltimore, 210 Md. 396, 124 A.2d 783, 791 (1956) in c<mstruc(ion of 
the word "prevailing" as it applies to wages, the court held: 
The word "prevailing" as meaning "prevalent, most general, 
common, predominant or current" and not as meaning either an average or 
median. 
The Utah State Tax Commission defines "market rent" as, "The rent currently 
prevailing in the market for properties comparable to the subject property." (Real 
I'lupcily Valualion Slandauls of Practice, page 29, 1 Hah Stair Tax < nmnii^sion, Property 
Tax Division, November, 1995). Utah's former prevailing wage legislation, Section 34-
30-2 U.C.A. (1953 repealed 1981 Utah Laws Ch.165) required the persons covered to be 
paid "not less tl lan the genei al pre\ ailii i.g i ate of \ ages pei hoiii foi \* ork of similar 
character in the locality in which the work is performed." 
"Prevailing rate" is a term of art which is subject to the interpretation of this Court 
as a inLI11CI I l.tvi upon ieucn I he prevailing rate is synonymous with market rate. 
Ebadon Realty v. Patterson, 192 Misc. 50, 78 N.Y.S.2d 114 (1948). In Morse v. 
Delaney, 128 Misc. 317, 218 N.Y.S. 571, 575 (1926), the New York Supreme Court 
stated: 
lt -g nQ m o r e difficult to determine in a civil action what is the 
prevailing rate of wages, than what is a reasonable rent or what is the fair 
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market value of a given article at a particular time; perhaps, even a trifle 
easier. 
The Court then goes on to reject a decision holding that prevailing means the very highest 
wage and states at page 576: 
We do have a range of opinion, which, while varying in expression, 
substantially points, with but one exception, to an interpretation of the 
"prevailing rate" as the "fair market rate." 
This matter should be remanded to the district court for a determination of the fair market 
value of these premises on July 1, 1996 and that judgment be entered for that sum minus 
credits for any partial payments made by the Plaintiffs and that said sum be Ixebled since 
Plaintiffs were in unlawful detention of the premises from July 1, 1996 through trial. 
E. 
THE COURT WAS REQUIRED TO AWARD POTTER THE ADMINISTRATIVE 
FEES AND LATE FEES PROVIDED FOR BY THE TERMS OF THE LEASE 
The lease between the parties (R. 297, Plaintiffs' Exhibit 1, Addendum) provides at page 
3 under Tenant Obligations that tenant will pay 
(a) Real estate taxes; insurance premiums for land, building and 
improvements, fire, extended coverage and liability and other insurance 
necessary. Taxes and insurance in accordance with the total floor area of 
the premises as it relates to the total floor area of the first floor commercial; 
(b) That percent of the total cost of the following items as the tenant's floor 
area bears to the total floor area of the building: (i) Real estate taxes 
including assessments; insurance costs, maintenance, repair and 
replacement of common area, sidewalk and other areas used in common by 
the tenants of the building; (ii) Cost of supervision administration including 
fees paid to a third party equal to 10% of the costs (i) above; (iii) Parking 
charges, utility surcharges. 
And at page 20: 
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If rent or any sum from tenant is not received by the 51 ? v 
month, a late charge of $10.00 per day until the amount is paid in full. 
It is conceded, and the verdict of the court concludes, that the Dishingers did not 
pay (heir renl nil 111110 Imm Inly 1, 199< lease is not 
ambiguous and the interpretation is a legal issue. Counsel for Potter requested the court 
to instruct the jury to award these damages which the court refused (R. 637, p. 16). The 
lease f ;.... 0: 
* * * Tenant shall pay to landlord a late charge of $10.00 per day until 
the amount due is paid in full. Tenant further agrees to pay any attorney's 
fees incurred by landlord by reason of tenant's failure to pay rent and/or 
other charges when due hereunder. Acceptance of such late charges by 
landlord shall in no event constitute a waiver of tenant's default with 
respect to such overdue amount, nor prevent landlord from exercising any 
of the rights and remedies granted hereunder. 
Pursuant to the clear language of the contract, Potter was entitled to administrative 
fees ai < iJishingers did not pay the rent as required by the lease, late fees in 
the amount of $10.00 per day. This case should he r'ln.nnlnl Im entry ol
 (udgmenl (bi 
these sums. The lease (R. 296, Plaintiffs' Exhibit 1, Addendum) provides that Potter is 
entitled to recover attorney's from the tenant for all fees incurred by the Dishingers' 
failure to pay rent or other charges when due (page 2") 'ind hii'lliu provide that nh action 
brought under the lease, the prevailing party is entitled to recover attorney's fees (page 
21) It further provides at page 14: 
Landlord shall not be in default unless landlord fails to perform 
obligations required of landlord within a reasonable time, but in no event 
later thirty days after written notice by tenant to landlord and to the holder 
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of any first mortgage or deed of trust covering the premises whose name 
and address shall theretofore been furnished to tenant in writing, specifying 
wherein landlord has failed to perform such obligation . . . . 
It is undisputed that no notice was ever provided by the Dishingers to Potter. 
F. 
POTTER IS ENTITLED TO RECOVER HER ATTORNEY'S FEES 
Potter was clearly the prevailing party in this action and, further, is entitled to her 
attorney's fees regarding collection of late fees. Dishingers' did not prevail and cannot 
maintain an action "under the lease" without complying with the notice provisions. 
CONCLUSION 
1. Potter requests this Court that the Appellants' appeal be dismissed and that 
this case be remanded to the trial court for entry of judgment on behalf of Jana Potter 
sustaining the fact that the Dishingers were in unlawful detention of the premises; 
2. That the trial court determine the "prevailing rental rate" or market rate 
($30.00 per square foot) and enter judgment and treble damages utilizing said figure 
subject to credit for partial rent paid; 
3. Award Potter judgment for administrative and late costs; and 
4. Award Potter attorney's fees for trial and on appeal. 
DATED this Y day of August, 2000. 
ROBERT FELTON 
Attorney for Defendant/Appellee 
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CERTTFTCATE OF SERVICE 
I hereby certify that on this £> day of August, 2000, I caused to be mailed 
two true and correct copies of the foregoing BRIEF OF APPELLEE/CROSS 
APPELLANT, by United States first class mail, postage prepaid, to: 
Dwayne A. Vance, Esq. 
David B. Thompson, Esq. 
TESCH, THOMPSON & VANCE, LLC. 
P.O. Box 3390 
314 Main Street, Suite 201 
Park City, Utah 84060-3390 
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ADDENDUM A 
LEASE 
PLAINTIFFS 
EXHIBIT 
LEASE 
This Lease, dared this 23rd „ day,, MAY.., of 1990, is made by 
and between .„.Sj 1 ver Queer \ ,_ ,„. „, , _ ,_ 
( herein refer red to as " Land lord") and Eric S. Ziskend, doin g 
business as TCBY Yogurt (hereir \ r aferred to as "Tenant")/ 
Landlord does hereby lease to Tenant and Tenant does hereby 
Lease from L and 1 o r d t h a t c e r t a i i i s p a c e ( h e r e i n c a I I e d IP r e m i s e s I
 f 
having an approximately,. 970 square feet of floor area 
The location, and dimensions are delineated oi \ Exhibit "A attached 
herein Sa id Pf emises are located in the City of Park City 
County of Summit _ _, State of _ U t a h 
with the permitted use of the Premises as: Frozen Yogurt Shop 
Tenant agrees to pay Landlord as M 11 \ imun i Rent, w i 11 \ou t notice 
or aemand i::i me month"! > sum of (as pei i ent al schedule attached 
hereto and n lade a pai t hereof) i n advance, c mi i or before the f i r st 
day o f each and e v e r y s u c c e s s i v e c a "1 e r n d a r i i i :D n t h d u r i i n g t I :i e t: e i nm 
hereof. The rental shall commence on tl ie 1st day of Ju ly , 1990 or 
when it: I ie Tenant opens for business whichever is sooner 
Rent for ar iy per i od wI i i ch i s f or less than ( 1 ) i i i o i 11\ i 
shall be a prorated port i or i of ' tl ie month ly install merit herein based 
upon a prorated p o r t ^ n of the month I; r installment herein based 
upon thirty (30) da^ tl i Said r er ita I shall be paid to L andlord, 
without deduction or orfset, in law fi i I money of the Un ited States 
of America and at such place as I ar id lord may from time to time 
desi gnate i n w n t I ng , 
TERM 
1 his lease term shall be THREE (3) full calendar years, The 
parties hereto acknowledge that certain obligations under various 
articles hereof may commence prior to the lease termf i e 
1 
construction, hold harmless, liability insurance, etc.,; and the 
parties agree to be bound by these articles prior to commencement 
of the lease term. 
SECURITY DEPOSIT 
Concurrently with Tenant's execution of this Lease, Tenant has 
deposited with Landlord a sum equivalent to the first months rent. 
Said sum shall be held by Landlord as security for the faithful 
performance by Tenant of all the terms, covenants, and conditions 
of this Lease to be kept and performed by Tenant during the term 
hereof. If Tenant defaults with respect to any provision of this 
Lease, including, but not limited to the provision relating to the 
payment of rent, Landlord may (but shall not be required to) use, 
apply or retain all or any part of this security deposit for the 
payment of any rent or any other sum in default, or for the payment 
of any monies which Landlord may spend or become obligated to spend 
by reason of Tenant's default, or to compensate Landlord for any 
other loss or damage which Landlord may suffer by reason of 
Tenant's default. If any portion of said deposit is so used or 
applied Tenant shall, within five (5) days after written demand 
therefor, deposit cash with Landlord in an amount sufficient to 
restore the security deposit to its original amount and Tenant's 
failure to do so shall be a default under this Lease. Landlord 
shall not be required to keep this security deposit separate from 
its general funds, and Tenant shall not be entitled to interest on 
such deposit. If Tenant shall fully and faithfully perform every 
provision of this Lease to be performed by it, the security deposit 
or any balance therefor shall be returned to Tenant (or, at 
Landlord's option, to the last assignee of Tenant's interest 
hereunder) within ten (10) days following expiration of the Lease 
term. In the event of termination of Landlord's interest in this 
Lease, Landlord shall transfer said deposit to Landlord's successor 
in interest. 
ADJUSTMENTS 
In addition to the Minimum Rent provided hereinabove, and 
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commencing h»e iamv i n)i<- a, jih rtnta* Lommenceb unuer | •* Leabe 
Tenant shall pav Lo I =1 r»d I ru cl i ho r M winq I t env:», herein ralied 
Adjustments: 
'(a) All real estate taxes and insurai ice premiums on the 
Premises, including land, building and improvements thereon. Said 
real estate taxes shall include all real estate taxes and 
assessments tha t a r e I e \ i e d < i p o i i and/or assessed against the 
Premises, including any taxes which may be levied on rents. Said 
insurance shall include all insurance premiums for fire, extended 
coverage ;D ity, ai id any other insurance that Landlord deems 
necessary ;*e Premises, Sa id taxes and insurance premiums for 
the purpose of j his pi ovision shall be reasonably apportioned in 
accordance with the total floor area of the Premises as it relates 
to i he Lot^1 I kioi ai ea of t\ le fir st f loor commercial. 
i h I Thai percent of t\ le tota 1 cos t o f the fo I lowi ng i terns as 
Tenant""*.) floor area beai s to the total floor area of the building 
which us ti I Hii 1 i me to t i me completed as of t he first day of each 
calendar qua'tei. 
( i) All i eal estate taxes, ii iclt id ii ig assessmei its, all 
insurance costs, and a 11 costs to rnai r Itain r epa i r, and t ep iace 
common area sidewalks, and other areas used in i common by the 
tenants of the building. 
{ ii) M l costs to supervise and administer said common areas, 
used in common by the tenants or occupants of the building. sa id 
costs shall include such fees as may be paid to a third pai t> in 
connection with same and shall iin < event include a f 'e€ to 
Landlord to supervise and admir \ ister s- an amount equal to leni 
(10%) of t\ ie tota I costs of (i) above. 
( i i i) Ai ly parking charges, • - • -* les surcharges, oi any other 
costs levied, assessed or imposed by, * "ection of, or 
resulting from statutes or regulation, _. iterpretations thereof, 
promulgated by ai ly governmental authority it I connection with the 
use oi occupai t<: y of the premises or the parking facilities serving 
t h e ii: in emises 
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At the end of the first fiscal year, upon written request from 
Tenant, Landlord shall submit to tenant a statement of the 
anticipated monthly Adjustments for a period between such 
commencement and the following January and Tenant shall pay these 
adjustments on a monthly basis concurrently with the Rent. Tenant 
shall continue to make said monthly payments until notified by 
Landlord of a change thereof. By March 1 of each year Landlord 
shall endeavor to give Tenant a statement showing the total 
adjustments for the first floor commercial area of the building for 
the prior calendar year and Tenant's allocable share thereof, 
prorated from the commencement of rental. In the event the total 
of the monthly payments which Tenant has made for the prior 
calendar year be less than the Tenant's actual share of such 
Adjustments then Tenant shall pay the difference in a lump sum 
within ten days after receipt of such statement from Landlord and 
shall concurrently pay the difference in monthly payments made in 
the then calendar year and the amount of monthly payments which are 
then calculated as monthly adjustments based on the prior year's 
experience. Any overpayment by Tenant shall be credited towards the 
monthly adjustments next coming due. The actual Adjustments for the 
prior year shall be used for the purposes of calculating the 
anticipated monthly adjustments for the then current year with 
actual determination of such adjustments after such calendar year 
as provided; excepting that in any year in which a major repair or 
replacement is contemplated Landlord shall be permitted to include 
the anticipated cost of same as part of the estimated monthly 
adjustments. Even though the term has expired and Tenant has 
vacated the premises, when the final determination is made of 
Tenant's share of said adjustments for the year in which this Lease 
terminates, Tenant shall immediately pay any increase due over the 
estimated adjustments previously paid and, conversely, any 
overpayment made shall immediately be rebated by Landlord to 
Tenant. Failure of Landlord to submit statements as called for 
herein shall not be deemed to be a waiver of Tenant's requirement 
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to pay sums herein provided. 
USES PROHIBITED 
Tenant shall not do or permit anything to Le oone in or about 
the Premises nor bring or keep anyttnny therein which is net within 
the permitted use of the premises which will in anv wa\ increase 
the existing rate of or affect any fire or other" insurance upon the 
Building o r a n y o f its contents, o r cause a c a n c e 1 I a 11 o r i, o f ci n y 
insurance policy covering said Building or any part thereof or any 
of its contents, Tenant, shall not do or permit anything to be done 
in or about the Premises which will in any way obstruct or 
interfere with the rights ot other Tenants or occupants of the 
Building or i» jure or annoy them or use or allow the Premises to 
be used for an; impropei immoral, unlawful or objectionable 
purpose, n w .-.ha I 1 Tenant cause maintain or permit any nuisance 
i n , o n (i) r a b o u i 11' \ e P i e m 1 s e s . 1* e n a n t s h a 1 "1 n o t c omm it or a 11 ow t o 
hie committed any waste 'in \ i up-nfi the Premises. 
COMPLIANCE WITH LAW 
Tenant shal1 ~ot use t>. 
done ir i or about the Premises, wnn-r ^ ^ 
any law, statute or dinance or governmental *~ ~ 
in force ot which may hereafter be enacted ^ ^  -1 • e ^!~t 
shal 1, at its so le cost and expense, prompts . -,mu * - : 
statutes, ordinances and governmental — -9~ : 
requirements now in for ce or which may hereafter be t - -
with the requirements of arly board ~ -•-- underw""*" ^ o ,; e 
sim ilar bodies now I iereafter constituted *'** 
affecting tl ie cond . *. - i, use or occupanc * -
excluding structural changes not related t affected by Tenant's 
improvements •> * ? udgement court of competent 
jurisdiction w. w..~ *-"* i of renant . anyr action against 
Ten^ - ^nether Land1 ;~ ~t _ party thereto or not, that Tenant has 
1
 ate- JW , statute
 f ord i nance oi governmental r u 1 e, 
regulate ^quiremen *»..aI1 be conclusive of that fact as 
between J tenant. 
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ALTERATIONS AND ADDITIONS 
Tenant shall not make or allow to be made any alteration, 
additions or improvements to or of the Premises or any part thereof 
without first obtaining the written consent of Landlord and any 
alterations, additions or improvements to or of said Premises, 
including but not limited to, wall covering, paneling and built-in 
cabinet work, but excepting movable furniture and trade fixtures, 
shall at once become a part of the realty and belong to the 
Landlord and shall be surrendered with the Premises. In the event 
Landlord consents to the making of any alteration, additions or 
improvements to the Premises by Tenant, the same shall be made by 
Tenant at Tenant's sole cost and expense. Upon the expiration or 
sooner termination of the term hereof, Tenant shall, upon written 
demand by Landlord, given at least thirty (30) days prior to the 
end of the term, at Tenant's sole cost and expense, forthwith and 
will all due diligence, remove any alterations, additions, or 
improvements made by Tenant, designated by Landlord to be removed, 
and Tenant shall, forthwith and with all due diligence, at its sole 
cost'and expense, repair any damage to the Premises caused by such 
removal. 
REPAIRS 
By entry hereunder, Tenant shall be deemed to have accepted 
the Premises as being in good, sanitary order, condition and 
repair. Tenant shall, at Tenant's sole cost and expense, keep the 
Premises and every part thereof in good condition and repair 
(except as hereinafter provided with respect to Landlords 
obligations) including without limitation, the maintenance, 
replacement and repair of any storefront, door, window casements, 
glazing, plumbing, pipes, electrical wiring and conduits, heating 
and air-conditioning system (when there is an air-conditioning 
system). Tenant shall obtain a service contract for repairs and 
maintenance of said system, said maintenance contract to conform 
to the requirements under the warranty, if any, on said system. 
Tenant shall, upon the expiration or sooner termination of this 
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Lease hereof, surrender the Premises to the Landlord in good 
condition, broom clean, ordinary wear and tear and damage from 
causes beyond the reasonable control of Tenant excepted. Any damage 
to adjacent premises caused by Tenant's use of the Premises shall 
be repaired at the sole cost and expense of Tenant. 
Notwithstanding the provisions hereinabove, Landlord shall 
repair and maintain the structural portions of the building, 
including the exterior walls and roof, unless such maintenance and 
repairs are caused in part or in whole by the act of neglect, fault 
or omission of any duty by the Tenant, its agents, servants, 
employees, invitee, or any damage caused by breaking and entering, 
in which case Tenant shall pay to Landlord the actual cost of such 
maintenance and repairs, Landlord shall not be liable for any 
failure to make such repairs or to perform any maintenance unless 
such failure shall persist for an unreasonable time after written 
notice of the need of such repairs or maintenance is given to 
Landlord by Tenant. Except as provided herein under RECONSTRUCTION 
clause. There shall be no abatement of rent and *'0 liability of 
Landlord by reason of any injury to or interference with Tenant's 
business arising from the making of any repairs, alterations, or 
improvements in or to any portion of the Building or the Premises 
or in or to fixtures, appurtenances and equipment therein. Tenant 
waives the right to make repairs at Landlord's expense under any 
law, statute or ordinance now or hereafter in effect. 
LIENS 
Tenant shall keep the Premises and property in which the 
Premises are situated free from any liens arising out of any work 
performed, materials furnished or obligations incurred by or on 
behalf of Tenant. Landlord may require, at Landlord's sole option, 
that Tenant shall provide to Landlord, at Tenant's sole cost and 
expense, a lien completion bond in the amount equal to one and one-
half (1 1/2) times the estimated cost of any improvements, 
additions, or alterations in the Premises which Tenant desires to 
make, to insure Landlord against any liability for mechanic's and 
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materialmen's liens and to insure completion of the work. 
ASSIGNMENT AND SUBLETTING 
Tenant shall not either voluntary, or by operation of law, 
assign, transfer, mortgage, pledge, hypothecate or encumber this 
Lease or any interest therein, and shall not sublet the said 
Premises or any part thereof, or any right or privilege appurtenant 
thereto, or allow any other person (the employees, agents, servants 
and invitee of Tenant excepted) to occupy or use the said Premises, 
or any portion thereof, without first obtaining the written consent 
of Landlord, which consent shall not be unreasonably withheld. A 
consent to one assignment, subletting, occupation or use by any 
other person shall not be deemed to be a consent to any subsequent 
assignment, subletting, occupation or use by any other person. 
Consent to any such assignment or subletting shall in no way 
relieve Tenant of any liability under this Lease. Any such 
assignment or subletting without such consent shall be void, and 
shall, at the option of the Landlord, constitute a default under 
the terms of this Lease. 
In the event that Landlord shall consent to a sublease or 
assignment hereunder, Tenant shall pay Landlord reasonable fees, 
not to exceed One Hundred and No/lOOths ($100.00) Dollars, incurred 
in connection with the processing of documents necessary to giving 
of such consent. 
HOLD HARMLESS 
Tenant shall indemnify and hold harmless Landlord against and 
from any and all claims arising from Tenant's use of the Premises 
or from the conduct of its business or from any activity work, or 
other things done, permitted or suffered by the Tenant in or about 
the Premises, and shall further indemnify and hold harmless 
Landlord against and from any and all claims arising from any 
breach or default in the performance of any obligation on Tenant's 
part to be performed under the terms of this Lease, or arising from 
any act of negligence of the Tenant, or any officer, agent, 
employee, guest, or invitee of Tenant, and from all cost's, 
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attorneys fees, and liabilities incurred in or about the defence 
of any such claims or any action or proceeding brought hereon and 
in case any action or proceeding be brought against Landlord by 
reason of such claim, Tenant upon notice from Landlord shall defend 
the same at Tenant's expense by counsel reasonably satisfactory to 
Landlord. Tenant, as a material part of the consideration to 
Landlord, hereby assumes all risk of damage of property or injury 
to persons in, upon or about the premises, from any cause other 
than Landlord's negligence; and Tenant hereby waives all claims in 
respect thereof against Landlord. Tenant shall give prompt notice 
to Landlord in case of casualty or accidents in the Premises. 
Landlord or its agents shall not be liable for any loss or 
damage to persons or property resulting from fire, explosion, 
falling plaster, steam, gas, electricity, water or rain which may 
leak from any part of the building, or from the pipes, appliances 
or plumbing works therein or from the roof, street or subsurface 
or from any other place resulting from dampness or any other cause 
whatsoever, unless caused by or due to the negligence of Landlord, 
its agents, servants or employees. Landlord or its agents shall not 
be liable for interference with the light, air, or for any latent 
defect in the Premises. 
SUBROGATION 
As long as their respective insurers so permit, Landlord and 
Tenant hereby mutually waive their respective rights of recovery 
against each other for any loss insured by fire, extended coverage 
and other property insurance policies existing for the benefit of 
the respective parties. Each party shall apply to their insurers 
to obtain said waivers. Each party shall obtain any special 
endorsements, if required by their insurer to evidence compliance 
with the aforementioned waiver. 
LIABILITY INSURANCE 
Tenant shall at tenant's expense, obtain and keep in force 
during the term of this Lease a policy of comprehensive public 
liability insurance insuring Landlord and Tenant against any 
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liability arising out of the ownership, use, occupancy or 
maintenance of the Premises and all areas appurtenant thereto. Such 
insurance shall be in the amount not less than $500,000.00 for 
injury or death of one person in any one accident or occurrence, 
and in the amount of not less than $500,000.00 for injury or death 
of more than one person in any one accident or occurrence. Such 
insurance shall further insure Landlord and Tenant against 
liability for property damage of at least $500,000.00. The limit 
of such insurance shall not, however, limit the liability of the 
Tenant hereunder. Tenant may provide this insurance under a blanket 
policy, provided that said insurance shall have a Landlord's 
protective liability endorsement attached thereto. If Tenant shall 
fail to procure and maintain said insurance, Landlord may, but 
shall not be required to, procure and maintain same, but at the 
expense of Tenant. Insurance required hereunder shall be in 
Companies rated A:XII or better in "Best's Key Rating Guide". 
Tenant shall deliver to Landlord, prior to right of entry, copies 
of policies of liability to Landlord. No policy shall be 
cancellable or subject to reduction of coverage. All such policies 
shall be written as primary policies not contributing with and not 
in excess of coverage which Landlord may carry. 
UTILITIES 
Tenant shall pay for all water, gas, heat, light, power, sewer 
charges, telephone service and all other services and utilities 
supplied to the Premises, together with any taxes thereon. If any 
such services are not separately metered to Tenant, Tenant shall 
pay a reasonable proportion to be determined by Landlord of all 
charges jointly metered with other premises. 
PERSONAL PROPERTY TAXES 
Tenant shall pay or cause to be paid, before delinquency any 
and all taxes levied or assessed and which becomes payable during 
the term hereof upon all Tenant's leasehold improvements, 
equipment, furniture, fixtures, and any other personal property 
located in the Premises. In the event any or all of the Tenant's 
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leasehold improvements, equipment, furniture, fixtures and other 
personal property shall be assessed and taxed with the real 
property, Tenant shall pay to Landlord its share of such taxes 
within ten (10) days after delivery to Tenant by Landlord of a 
statement in writing setting forth the amount of such taxes 
applicable to Tenant1s property. 
RULES AND REGULATIONS 
Tenant shall faithfully observe and comply with the rules and 
regulations that Landlord shall from time to time promulgate and/or 
modify. The rules and regulations shall be binding upon the Tenant 
upon delivery of a copy of them to Tenant. Landlord shall not be 
responsible to Tenant for the nonperformance of any said rules and 
regulations by any other tenants or occupants. 
HOLDING OVER 
If Tenant remains in possession of the Premises or any part 
thereof after the expiration of the term hereof with the express 
written consent of Landlord, such occupancy shall be a tenancy from 
month to month at a rental in the amount of the last Minimum 
Monthly Rent, plus all other charges payable hereunder, and upon 
all the terms hereof applicable to a month to month tenancy. 
ENTRY BY LANDLORD 
Landlord reserves, and shall at any and all times have, the 
right to enter the Premises to inspect the same, to submit said 
premises to prospective purchasers or tenants, to post notices of 
non-responsibility, to repair the Premises and any portion of the 
building of which the Premises are a part that Landlord may deem 
necessary or desireable, without abatement of rent, and may for 
that purpose erect scaffolding and other necessary structures where 
reasonably required be the character of the work to be performed, 
always providing that the entrance to the Premises shall not be 
unreasonably blocked thereby, and further providing that the 
business of the Tenant shall not be interfered with unreasonably. 
Tenant hereby waives any claims for damages or for any injury or 
inconvenience to or interference with Tenant's business, any loss 
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of occupancy or quiet enjoyment of the Premises, and any other loss 
occasioned thereby. For each aforesaid purposes, Landlord shall at 
all times have and retain a key with which to unlock all of the 
doors in, upon and about the Premises, excluding Tenant's vaults, 
safes, and files, and Landlord shall have the right to use any and 
all means which Landlord may deem proper to open said doors in an 
emergency, in order to obtain entry to the Premises without 
liability to Tenant except for any failure to exercise due care for 
Tenant's property and any entry to the Premises obtained by 
Landlord by any of said means, or otherwise, shall not under any 
circumstances be construed or deemed to be a forcible or unlawful 
entry into, or a detainer of, the Premises, or an eviction of 
Tenant from the Premises or any portion thereof, 
TENANTS DEFAULT 
The occurrence of any one or more of the following events 
shall constitute a default and breach of this Lease by Tenant. 
(A) The vacating or abandonment of the Premises by Tenant. 
(B) The failure by Tenant to make any payment of rent or any 
payment required to be made by Tenant hereunder, as and when due, 
where such failure shall continue for a period of three (3) days 
after written notice thereof by Landlord to Tenanc. 
(C) The failure by Tenant to observe or perform any of the 
covenants, conditions or provisions of this Lease to be observed 
or performed by the Tenant, other than described above, where such 
failure shall continue for a period of thirty (30) days after 
written notice thereof by Landlord to Tenant; provided, however, 
that if the nature of Tenant's default is such that more than 
thirty (30) days are reasonably required for its cure, then Tenant 
shall not be deemed to be in default if Tenant commences such cure 
within said thirty (30) day period and thereafter diligently 
prosecutes such cure to completion. 
(D) The making by Tenant of any general assignment or general 
arrangement for the benefit of creditors; or the filing by or 
against Tenant of a petition to have Tenant adjudge a bankrupt, or 
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a petition or reorganization or arrangement under any law relating 
to bankruptcy (unless in the case of a petition filed against 
Tenant, the same is dismissed within sixty (60) days); or the 
appointment of a trustee or a receiver to take possession of 
substantially all of Tenant's assets located at the Premises or of 
Tenant's interest in this Lease, where possession is not restored 
to Tenant within thirty (30) days; or the attachment, execution or 
other judicial seizure of substantially all of Tenant's assets 
located at the Premises or of Tenant's interest in this Lease, 
where such seizure is not discharged within thirty (30) days. 
REMEDIES IN DEFAULT 
In tho ovont of any ouch dofault or broach by Tonantf Landlord 
may at any time thereafter, in his sole discretion, with or without 
notice or demand and without limiting Landlord in the exercise of 
a right or remedy which Landlord may have by reason of such default 
or breach: 
(A) Landlord shall have the immediate right of re-entry and 
may remove all persons and property from the Premises; such 
property may be removed and stored in a public warehouse or 
elsewhere at the cost of and for the account of Tenant. 
(B) Terminate Tenant's right to possession of the Premises by 
any lawful means, in which case this Lease shall terminate and 
Tenant shall immediately surrender possession of the Premises to 
Landlord. In such event Landlord shall be entitled to recover from 
Tenant all damages incurred by Landlord by reason of Tenants 
default including, but not limited to, the cost of recovering 
possession of the Premises; expenses of reletting, including 
necessary renovation and alteration of the Premises; reasonable 
attorney's charges and Adjustments called for herein for the 
balance of the term after the time of such award exceeds the amount 
of such loss for the same period that Tenant proves could be 
reasonably avoided; and that portion of any leasing commission paid 
by Landlord and applicable to the unexpired term of this Lease, 
Unpaid installments of rent or other sums shall bear interest from 
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the date due at the maximum legal rate; or 
(C) Maintain Tenant's right to possession, in which case this 
Lease shall continue in effect whether or nor Tenant shall have 
abandoned the Premises. In such event Landlord shall be entitled 
to enforce all of Landlord's rights and remedies under this Lease, 
including the right to recover the rent and any other charges and 
Adjustments as may become due hereunder; or 
(D) Pursue any other remedy now or hereafter available to 
Landlord under the Laws or judicial decisions of the State in which 
the Premises are located. 
DEFAULT BY LANDLORD 
Landlord shall not be in default unless Landlord fails to 
perform obligations required of Landlord within a reasonable time, 
but in no event later than thirty (30) days after written notice 
by Tenant to Landlord and to the holder of any first mortgage or 
deed of trust covering the Premises whose name and address shall 
theretofore been furnished to Tenant in writing, specifying wherein 
Landlord has failed to perform such obligation; provided, however, 
that if the nature of Landlord's obligation is such that more than 
thirty (30) days are required for performance then Landlord shall 
not be in default if Landlord commences performance within such 
thirty (30) day period and thereafter diligently prosecuted the 
same to completion. In no event shall Tenant have the right to 
terminate this Lease as a result of Landlord's default and Tenant's 
remedies shall be limited to damages and/or an injunction. 
RECONSTRUCTION 
In the event the Premises are damages by fire or other perils 
covered by extended coverage insurance, Landlord agrees to 
forthwith repair same, and this Lease shall remain in full force 
and effect, except that Tenant shall be entitled to a proportionate 
reduction of the Minimum Rent from the date of damage and while 
such repairs are being made, such proportionate reduction to be 
based upon the extent to which the damage and making of such 
repairs shall reasonably interfere with the business carried on by 
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the Tenant in the Premises, If the damage is due to the fault or 
neglect of Tenant or its employees, there shall be no abatement of 
rent. 
In the event the Premises are damaged as a result of any cause 
other than the perils covered by fire and extended coverage 
insurance, then Landlord shall forthwith repair the same, provided 
the extent of the destruction be less than ten (10%) percent of the 
full replacement cost of the Premises. In the event the destruction 
of the Premises is to and extent of ten (10%) percent of the then 
full replacement cost then Landlord shall have the option; 
(1 ) to repair or restore such damage, this Lease continuing 
in full force and effect, but the Minimum Rent to be 
proportionately reduced as hereinabove provided; or 
(2) give notice to Tenant at any time within sixty (60) days 
after such damage, terminating this Lease as of the date specified 
in such notice, which date shall be no more than thirty (30) days 
after giving of such notice. In the event of giving such notice, 
this Lease shall expire and all interest of the Tenant in the 
Premises shall terminate on the date so specified in such notice 
and the Minimum Rent, reduced by a proportionate reduction, based 
upon the extent, if any, to which such damage interfered with the 
business carried on by the Tenant in the Premises, shall be paid 
up to date of said such termination. 
Notwithstanding anything to the contrary contained herein, 
Landlord shall not have any obligation whatsoever to repair, 
reconstruct or restore the Premises when the damage resulting from 
any casualty covered herein occurs during the last twenty-four (24) 
months of the term of this Lease or any extension thereof. 
Landlord shall not be required to repair any injury or damage 
by fire or other cause, or to make any repairs or replacements of 
any leasehold improvements, fixtures, or other personal property 
of Tenant. 
EMINENT DOMAIN 
If more than twenty-five (25%) percent of the Premises shall 
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be taken or appropriated by any public or quasi-public authority 
under the power of eminent domain, either party hereto shall have 
the right, as its option, within sixty (60) days after said taking, 
to terminate this Lease upon thirty (30) days written notice. If 
either less than or more than twenty-five (25%) percent of the 
premises are taken (and neither party elects to terminate as herein 
provided), the Minimum Rent thereafter to be pa^d shall be 
equitably reduced. If any part of the shopping center other than 
the Premises may be so taken or appropriated, Landlord shall within 
sixty (60) days of said taMng have the right at its option to 
terminate this Lease upon written notice to Tenant. In the event 
of any taking or appropriation whatsoever, Landlord shall be 
entitled to any and all awards and/or settlements which may be 
given and Tenant shall have no claims against Landlord for the 
value of any unexpired term of this Lease. 
COMMON AREAS 
The common areas shall be at all times available for the non-
exclusive use of Tenant during the full term of this Lease or any 
extension of the term hereof, provided that the condemnation or 
other taking by any public authority, or sale in lieu of 
condemnation, of any and or all such common areas shall not 
constitute a violation of this covenant. 
The Landlord shall keep said common areas in a neat, clean and 
orderly condition and shall repair any damage to the facilities 
thereof, but all. expenses in connection with said common areas 
shall be charged and prorated in the manner set forth (under 
Adjustments) herein. 
Tenant, for the use and benefit of Tenant, its agent, 
employees, customers, Licensees and sub-tenants, shall have the 
non-exclusive right in common with Landlord, and other present and 
future owners, tenants and their agents, employees, customers, 
licensees and sub-tenants, to use said common areas during the term 
of this Lease, or any extension thereof, for ingress and egress. 
The Tenant, in the use of said common areas, agrees to comply 
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with such reasonable rules, and regulations.Landlord may adopt from 
time to time for the orderly and proper operation of said common 
areas. 
Such rules may include but shall not be limited to the 
following: (1) The restricting of employee parking to a limited, 
designated area or areas; and (2) the regulation of the removal, 
storage and disposal of Tenant's refuse and other rubbish at the 
sole cost and expense of Tenant. 
SIGNS 
The Tenant may affix and maintain upon the glass panes and 
supports of the who windows and within twelve (12) inches of any 
window and upon the exterior walls of the Premises only such signs, 
advertising placards, names, insignia, trademarks and display 
qualities. Anything to the contrary in this Lease notwithstanding, 
Tenant shall nor affix any sign to the roof. Tenant shall, however, 
erect one sign on the front of the Premises not later than the date 
Tenant opens for business, in accordance with a design to be 
prepared by Tenant and approved in writing by Landlord. 
DISPLAYS 
The Tenant may not display or sell merchandise or allow 
grocery carts or other similar devices within the control of Tenant 
to be stored or to remain outside the defined exterior walls and 
permanent doorways of the Premises. Tenant further agrees not to 
install any exterior lighting, amplifiers or similar devices or use 
in or about the Premises any advertising medium which may be heard 
or seen outside the Premises, such as flashing lights, 
searchlights, loudspeakers, phonographs or radio broadcasts. 
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AUCTIONS 
Tenant shall not conduct or permit to be conducted any sale 
by auction in, upon, or from the Premises whether said auction be 
voluntary, involuntary, pursuant to any assignment for the payment 
of creditors or pursuant to any bankruptcy or other insolvency 
proceeding, 
HOURS OF BUSINESS 
Tenant shall continuously during the entire term hereof 
conduct and carry on Tenant's business in the Premises and shall 
keep the Premises open for business and cause Tenant's business to 
be conducted therein during the usual business hours of each and 
every business day as is customary for business of like character 
in the city which the Premises are located to be open for business; 
provided, however, that this provision shall not apply if the 
Premises should be closed and the business of Tenant temporarily 
discontinued therein on account of strikes, lockouts or similar 
causes beyond the reasonable control of Tenant. Tenant shall keep 
the Premises adequately stocked with merchandise, and with 
sufficient sales personnel to care for the patronage, and to 
conduct said business in accordance with sound business practice. 
In the event of breach by Tenant of any of the conditions 
contained herein, the Landlord shall have, in addition to any and 
all remedied herein provided, the right at its option to collect 
not only the Minimum Rent herein provided, but additional rent at 
the rate of one-thirtieth (1/30) of the Minimum Rent herein 
provided for each and every day that the Tenant shall fail to 
conduct its business as herein provided; said additional rent shall 
be deemed to be in lieu of any percentage rent that might have been 
earned during such period of the Tenants failure to conduct its 
business as herein provided, 
GENERAL PROVISIONS 
PLATS AND RIDERS 
Clauses, plats, riders and addendum, if any, affixed to this 
Lease are a part hereof. 
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WAIVER 
The waiver by Landlord of any term, covenant or condition 
herein contained shall not be deemed to be a waiver of such terms, 
covenant or condition or any subsequent breach of the same or any 
other term, covenant or condition herein contained. The subsequent 
acceptance of rent hereunder by Landlord shall not be deemed to be 
a waiver of any preceding default by Tenant of any term, covenant 
or condition of this Lease, other than the failure of Tenant to pay 
particular rent also accepted, regardless of Landlord's knowledge 
of such preceding default at the time of the acceptance of such 
rent. 
JOINT OBLIGATION 
If there be more than one Tenant the obligations hereunder 
shall be joint and several. 
MARGINAL HEADINGS 
The marginal headings and article titles to the articles of 
this Lease are not a part of this Lease and shall have no effect 
upon the construction or interpretation of any part hereof. 
TIME 
Time is of the essence of this Lease and each and all of its 
provisions in which performance is a factor. 
SUCCESSORS AND ASSIGNS 
The covenants and conditions herein contained, subject to the 
provisions as to assignment, apply to and bind the heirs, 
successors, executors, administrators and assigns of the parties 
hereto. 
RECORDATION 
Neither Landlord nor Tenant shall record this Lease, but a 
short form memorandum hereof may be recorded at the request of 
Landlord. 
QUIET POSSESSION 
Upon Tenant paying the rent reserved hereunder and observing 
and performing of all the covenants, conditions and provisions on 
Tenant's part to be observed and performed hereunder, Tenant shall 
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have quiet possession of the Premises for the entire term hereof, 
subject to all the provisions of this Lease. 
LATE CHARGES 
Tenant hereby acknowledges that a late payment by Tenant to 
Landlord of rent or other sums due hereunder will cause Landlord 
to incur costs not contemplated by this Lease, the exact amount of 
which will be extremely difficult to ascertain. Such costs include, 
but are not limited to, processing and accounting charges, and late 
charges which may be imposed upon Landlord by terms of any mortgage 
or trust deed covering the Premises. Accordingly, if any 
installment of rent or any sum due from Tenant shall not be 
received by the 5th day of any month which base monthly rent, or 
other sums due, under the terms and conditions of this Lease, then 
Tenant shall pay to Landlord a late charge of ten ($10.00) dollars 
per day until the amount due is paid in full. Tenant further agrees 
to pay any attorney's fees incurred by Landlord by reason of 
Tenant's failure to pay rent and/or other charges when due 
hereunder. Acceptance of such late charges by Landlord shall in no 
event constitute a waiver of Tenant's default with respect to such 
overdue amount, nor prevent Landlord from exercising any of the 
other rights and remedies granted hereunder. 
PRIOR AGREEMENTS 
This Lease contains all of the agreements of the parties 
hereto with respect to any matter covered or mentioned in this 
Lease,and no prior agreements or understanding pertaining to such 
matters shall be effective for any purpose. No provision of this 
Lease may be amended or added to except by an agreement in writing 
signed by the parties hereto or their respective successors in 
interest. This Lease shall not be effective or binding on any party 
until fully executed by both parties hereto. 
INABILITY TO PERFORM 
This Lease and the obligations of the Tenant hereunder shall 
not be affected or impaired because the Landlord is unable to 
fulfill any of its obligations hereunder or is delayed in doing so, 
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if such inability or delay is caused by reason of strike, labor 
trouble, acts of God, or any other cause beyond reasonable control 
of the Landlord. 
PARTIAL INVALIDITY 
Any provision of this Lease which should prove to be invalid, 
void, or illegal shall in no way affect, impair or invalidate any 
other provision hereof and such other provision shall remain in 
full force and effect. 
CUMULATIVE REMEDIES 
No remedy or election hereunder shall be deemed exclusive but 
shall, whenever possible, be cumulative with all other remedies at 
law or in equity. 
CHOICE OF LAW 
This Lease shall be governed by the laws of the State in which 
the Premises are located. 
ATTORNEYS' FEES 
In the event of any action or proceeding brought by either 
party against each other under this Lease the prevailing party 
shall be entitled to recover for the fees of its attorney in such 
action or proceeding, including costs of appeal, ">f any, in such 
amount as the court may adjudge reasonable as attorney's fees. In 
addition should it be necessary for Landlord to employ legal 
counsel to enforce any of the provisions herein contained, Tenant 
agrees to pay all attorney's fees and court costs reasonably 
incurred. 
SALE OF PREMISES BY LANDLORD 
In the event of any sale of the Premises by Landlord, Landlord 
shall be and is hereby entirely freed and relieved of all liability 
under any and all of its covenants and obligations contained in or 
derived from this Lease arising out of any act, occurrence or 
omission occurring after the consummation of such sale; and the 
purchaser, at such sale or any subsequent sale of the Premises 
shall be deemed, without any further agreement between the parties 
or their successors in interest or between the parties and any such 
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purchaser, to have assumed and agreed to carry out any and all of 
the covenants and obligations of the Landlord under this Lease. 
SUBORDINATION ATTORNMENT 
Upon request from the Landlord, Tenant will in writing 
subordinate its rights hereunder to the lien of any mortgage or 
deed of trust, to any bank, insurance company or other lending 
institution, now or hereafter in force against the Premises, and 
to all advances made or hereafter to be made upon the security 
thereof. 
In the event any proceedings are brought for foreclosure, or 
in the event of the exercise of the power of such sale under any 
mortgage or deed of trust made by Landlord covering the premises, 
the Tenant shall attorn to the purchaser upon any such foreclosure 
or sale and recognize such purchaser as the Landlord under this 
Lease. 
The provisions of this Article to the contrary 
notwithstanding, and so long as Tenant is not in default hereunder, 
this Lease shall remain in full force and effect for the full term 
hereof. 
NOTICES 
All notices and demands which may or are to be required or 
permitted to be given either party on the other hereunder shall be 
in writing. All notices and demands by the Landlord to the Tenant 
shall be sent by United States Mail, postage prepaid, addressed to 
the Tenant at the Premises, and to ths address hereinbelow, or to 
such other place as Tenant may from time to time designate in a 
notice to Landlord. All notices and demands by the Tenant to the 
Landlord shall be sent by United States Mail, postage prepaid, 
addressed to the Landlord at the address set forth herein, and to 
such other persons or place as the Landlord may from time to time 
designate in a notice to the Tenant. 
TO LANDLORD AT! P.O. Box 2391, Park City, Utah. 84060 
TO TENANT AT: _ ] 
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TENANTS STATEMENT 
Tenant shall at any time and from time to time, upon not less 
than three days prior to written notices from Landlord, execute, 
acknowledge and deliver to Landlord a statement in writing (a) 
certifying that this Lease is unmodified and in full force and 
effect (or, if modified, stating the nature of such modification 
and certifying that this Lease as so modified is in full force and 
effect), and the date to which the rental and other charges are 
paid in advance, if any, and (b) acknowledging that there are not, 
to Tenant's knowledge, any uncured defaults on the part of the 
Landlord hereunder, or specifying such defaults if any are claimed, 
and (c) setting forth the date of commencement of rents and 
expiration of the term hereof. Any such statement may be relied 
upon by the prospective purchaser or encumbrancer of all or any 
portion of the real property which the Premises are a part. 
AUTHORITY OF TENANT 
If Tenant is a corporation, each individual executing this 
Lease on behalf of said corporation represents and warrants that 
he is duly authorized to execute and deliver this Lease on behalf 
of said corporation, in accordance with the bylaws of said 
corporation, and that this Lease is binding upon said corporation. 
ADDITIONAL PROVISIONS 
1. If this Lease remains in full force and effect, and Tenant has 
abided by all the Covenants, Conditions, and Provisions of this 
Lease, Tenant shall have the option to renew this Lease as follows: 
(a) The first option of renewal upon expiration of this lease 
shall be for a term of Three (3) years with the Minimum 
Monthly Rent to be adjusted upward based on the Consumer 
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Price Index (cost of living index-National Average), Each 
year of this option will continue to be adjusted upward 
based on the Consumer Price Index. 
(b) Tenant will thereafter have continuous 3 year options, 
with the rental to be adjusted upward, but not less than 
the current Minimum Monthly Rent being paid, to the then 
prevailing rental rate of similar buildings in the Main 
Street area of Park City, Utah. 
(c) Tenant must exercise option in writing to Landlord 120 
days prior to expiration of the then current Lease term. 
2. Landlord understands that Tenant has until June 1, 1990 to 
obtain the necessary site approvals from the corporate offices of 
TCBY Yogurt, for this Lease to commence in full force and effect. 
3. Any and all alterations, additions or improvements to the 
Premises are to be approved by Landlord with Tenant providing the 
necessary floor plans and specifications, at Tenant's sole cost and 
expense. Tenant is also responsible for obtaining all the required 
approvals and permits through the City of Park City,, Tenant 
warrants that all additions, alterations or improvements to the 
Premises will be done according to all State of Utah, and Park City 
building codes and requirements. Any additions, alterations or 
improvements to be done by a Licensed and Insured Contractor(s). 
Tenant also understands that Landlord may require copies of all 
contractors, Business Licensees, Contracting Licensees, and 
Certificates of Insurance of adequate liability and workman 
compensation policies. Tenant also understands that Landlord 
requires that all alterations, additions and improvements to the 
Premises are to be supervised and approved by Robert A. Fuca Jr., 
General Contractor for the Landlord herein, in the event Tenant 
uses another General Contractor for work to be performed in the 
Premises. Any additional cost for Robert A. Fuca Jr., to supervise 
said construction shall be at the expense of Tenant herein. 
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RENTAL SCHEDULE 
Year 
1 
2 
3 
Per Square Foot 
$15.00 
$17.00 
$17.00 
Minimum Monthly Rent 
$1,212.50 
$1,374.17 
$1,374.17 
Tenant: 
Landlord: •ftsfr* .Date:_£ZMl 
Date: 
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Exhibit HBM 
Description of Landlord and Tenants Work 
Landlord: 
1. Landlord to remove existing restaurant hood. 
2. Landlord to remove existing flooring, and repair any sub-
flooring where needed. 
3. Landlord to have Heating and Air-Conditioning system serviced 
and in good working condition. 
4. Landlord to remove existing partition wall which presently 
divides the Kitchen and Retail areas. 
Tenant: 
1. Tenant to provide all other items and specifications as required 
by the TCBY Corporate Offices blueprints which will follow and are 
to be approved by Landlord and Tenant. TCBY to begin the drafting 
of the necessary architectural blueprints and specifications upon 
execution of this Lease agreement. 
2. Tenant understands and agrees that he is responsible for any and 
all items as may be outlined on the prints and specifications 
issued by TCBY Corporate Offices. These shall include, but are not 
limited to, all necessary electrical, plumbing, ceiling 
adjustments, carpentry needs, cabinets fixtures, floor covering, 
etc., any cost for all additions alterations and improvements are 
at the sole cost and expense of the Tenant. Tenant is aware 
Landlord is to approve of all contractors involved in said 
alterations, additions and improvements as outlined in the Lease 
herein. 
£L>- 1{~*\ Pats- M-1* 
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Landlord 
Tenant:_ 
CONSULT YOUR ATTORNEY 
If you have any questions regarding this Lease, please consult 
your attorney. Execution of this Lease acknowledges that you have 
read, understood and approved of all the covenants, conditions and 
provisions contained herein. 
LANDLORD 
DATED: 
TENANT: C O 
DATED: "^" ^~*^ £** /*-?< 
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ADDENDUM B 
Rule 57 UTAH RULES OF CIVIL PROCEDURE 188 
Cook v. Zions First Nafl Bank, 919 P.2d 56 1997); Pappas v. Richfield City, 962 P.2d 63 
(Utah Ct. App. 1996); Hebertson v. Willowcreek (Utah 1998); Harnicher v. University of Utah 
Plaza, 923 P.2d 1389 (Utah 1996); State v. Medical Ctr., 962 P.2d 67 (Utah 1998); Cherry v. 
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Rule 57. Declaratory judgments. 
The procedure for obtaining a declaratory judgment pursuant to Chapter 33 
of Title 78, U.CA. 1953, shall be in accordance with these rules, and the right 
to trial by jury may be demanded under the circumstances and in the manner 
provided in Rules 38 and 39. The existence of another adequate remedy does 
not preclude a judgment for declaratory relief in cases where it is appropriate. 
The court may order a speedy hearing of an action for a declaratory judgment 
and may advance it on the calendar. 
Compiler's Notes. — This rule is similar to 
Rule 57, FRCP. 
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Rule 58A. Entry. 
(a) Judgment upon the verdict of a jury. Unless the court otherwise directs 
and subject to the provisions of Rule 54(b), judgment upon the verdict of a jury 
shall be forthwith signed by the clerk and filed. If there is a special verdict or 
a general verdict accompanied by answers to interrogatories returned by a jury 
pursuant to Rule 49, the court shall direct the appropriate judgment which 
shall be forthwith signed by the clerk and filed. 
(b) Judgment in other cases. Except as provided in Subdivision (a) hereof 
and Subdivision (b)(1) of Rule 55, all judgments shall be signed by the judge 
and filed with the clerk. 
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judgment in the register of actions and the judgment docket. 
(d) Notice of signing or entry of judgment A copy of the signed judgment 
shall be promptly served by the party preparing it in the manner provided in 
Rule 5. The time for filing a notice of appeal is not affected by the requirement 
of this provision. 
(e) Judgment after death of a party. If a party dies after a verdict or decision 
upon any issue of fact and before judgment, judgment may nevertheless be 
rendered thereon. 
(f) Judgment by confession. Whenever a judgment by confession is autho-
rized by statute, the party seeking the same must file with the clerk of the 
court in which the judgment is to be entered a statement, verified by the 
defendant, to the following effect: 
(1) If the judgment to be confessed is for money due or to become due, it shall 
concisely state the claim and that the sum confessed therefor is justly due or 
to become due; 
(2) If the judgment to be confessed is for the purpose of securing the plaintiff 
against a contingent liability, it must state concisely the claim and that the 
sum confessed therefor does not exceed the same; 
(3) It must authorize the entry of judgment for a specified sum. 
The clerk shall thereupon endorse upon the statement, and enter in the 
judgment docket, a judgment of the court for the amount confessed, with costs 
of entry, if any. 
(Amended effective September 4, 1985; January 1, 1987; November 1, 1997.) 
Amendment Notes. — The 1997 amend-
ment, in Subdivision (d), rewrote the first sen-
tence, which had read T h e prevailing party 
shall promptly give notice of the signing or 
entry of judgment to all other parties and shall 
file proof of service of such notice with the clerk 
of the court," and in the second sentence deleted 
"However," from the beginning and deleted "no-
tice" before "requirement." 
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When entered. 
—Completion. 
Formal judgment. 
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—Filing. 
—Unsigned minute entry. 
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judgment on verdict if judgment notwithstand-
ing verdict were reversed. Bates v. Burns, 2 
Utah 2d 362, 274 P.2d 569 (1954). 
Compiler's Notes. — The subject matter of 
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on realty, § 78-22-1.1. 
Judgment by confession authorized, § 78-22-
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Other cases. 
—Unsigned minute entry. 
An appeal from a summary judgment was 
dismissed where the record showed only an 
unsigned minute entry and no judgment or 
order signed by the judge. Wisden v. City of 
Salina, 696 R2d 1205 (Utah 1985). 
When entered. 
—Completion. 
Formal judgment. 
Whether plaintiff had right to have action 
dismissed upon payment of costs presented 
judicial question to be determined by court, so 
that where court ordered case dismissed and 
clerk entered "case dismissed'' in register of 
actions but formal judgment had not been en-
tered, action was still pending between parties. 
Yusky v. Chief Consol. Mining Co., 65 Utah 269, 
236 P. 452 (1925). 
Notice to parties. 
Under this rule, a judgment is complete and 
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